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Mr. Monti presents the results of a study on the liberal professions in Europe. This study has been commissioned by the DG Competition to the Institute for Advanced Studies in Vienna. The conclusion that has been drawn consists in an appeal for more freedom in the professional services. According to the study, this could benefit to the public.

1- The liberal professions in general

Mr. Monti gives a definition of the liberal professions as being “the occupations requiring special training in the liberal arts or sciences.” The services provided by these professionals are regurlaly used by the public and constitute in a great part of the economy.

A common characteristic of those professions is their high degree of regulation. Historically, the liberal professions were regulated by the national governments or by the professional bodies organised on a local or national basis. This regulation can affect inter alia the number of entrants into the profession, the prices professionals may charge and the permitted charging arrangements, the organisational structure of professional services undertakings, the exclusive rights they enjoy, and their ability to advertise.

CEPLIS considers that every arbitrary definition of the liberal professions is unnecessary. CEPLIS hopes that it is only here an informal oral formulation and not an attempt for a formal definition. CEPLIS reminds that a definition figures in its statutes after long negotiations between its member associations:

“People practising a liberal profession are characterised by the provision of services of intellectual nature, considering their particular professional qualification, in their name and liability and in total independence within the scope of their activities, in the interest of their principals, clients and patients, and of the community. The practice of their profession is subjected to the obligations of its code of ethics, in conformance with national legislation, or with the status defined in total autonomy by the organisations concerned, the purpose of said status being to warrant and develop professionalism, quality and relationship existing with the principal, client or patient.”

CEPLIS believes that regulation is one of the essential characterisitic of the liberal professions and one which is indeed specific to this professional body. These regulations aim at guaranteeing the provision of quality services. This derogation of liberal professionals from competition rules was established in order to ensure better services for the consumers.

The rationale for regulating is varied. One argument is based on the “asymetric information”. The first characteristic of the professional services is the high degree of qualification of the professional. A direct consequence of this reality: the professional and the consumer are not on an equal level with respect to the access to information. This difference prevents the consumer from gauging the quality of the service paid for. Hence the need to protect the consumer and ensure the adequate quality of the services

Mr. Monti suggests that a wider choice should be offered to both the professional and the consumer, assuming that fulfilling the consumer’s needs is enough: not all consumers want, or need, top quality and top prices for all kinds of services; not all the professionals can or want to provide top quality expensive services.

CEPLIS believes these considerations are debatable. Who are the consumers that would like to have access to average-level services? Isn’t the quality of the professional services one of the main objectives of the liberal professions?

A second argument refers to externalities. This means that the service in question affects someone who is not involved in the buying or the selling of the service itself. The price of a service does not reflect all of its advantages or disadvantages. This problem could be solved by regulation. But regulation is not necessarily the adequate solution to the market imperfection. The main goal has to stay the correction of the market and not its paralysis because of an excess of regulation.

CEPLIS agrees with these remarks but stays watchful for any attempt to undermine the regulations that guarantee the essence of the liberal professions. (Cf. infra)

2- The context

In march 2000, the European Council of Lisbon highlighted the role of services in the economy as well as their potential for growth and employment. This Council proclaimed the aim of making the EU the most competitive and knowledge based economy in the world by 2010. Professional services can play an important role in this process.

A key part of the Lisbon programme is also the “Internal Market Strategy for Services”. A report issued by the Commission in July 2002 drew up an inventory of the internal market barriers to cross-border services.

The Commission also proposed a new directive concerning the recognition of professional qualifications for regulated professions in March 2002.

3- Competition policy and liberal professions

The Commission’s policy is to fully apply competition rulesto the different services whilst recognising their specificity and the role they play in the protection of public interest. The overall goal must be to improve welfare for all users of professional services.

CEPLIS reminds that the specificity of the liberal professions in the field of competition rules exist in order to protect the users of professional services. CEPLIS agrees with these assertions aiming at the protection of the consumers but is rather sceptical as regards the mean proposed. If the general goal is the welfare of the consumer, is it necessary to sacrify the specificity and the role of the liberal professions in the economy in order to achieve it?

National regulators should act in defence of the public interest in their territory. However, they should refrain from establishing undue and disproportionate restrictions of competition. Regulators should also avoid unjustified restrictions to the freedom of establishment and to the freedom to provide services for practitioners from other member States.

CEPLIS considers these preoccupations on the rights and freedoms of professionals as essential. However, CEPLIS stays cautious concerning the struggle of interest that might emerge from the evaluation of the “arbitrary, undue and disproportionate” restrictions. (Cf. infra)

4- A clearer legal framework

1993 : 
First formal decision from the Commission with respect to competition in professional services. 

1998 : 
First judgements of the Court of Justice following the Commission’s approach: Firstly, service providers are related to enterprises and therefore submitted to competition rules. Secondly, professional bodies are considered as associations of enterprises when taking decision in the economical field. 

2002 :
Decisions of the Court of Justice.


Arduino Judgement : 
Member States have the right to regulate a profession due to the absence of harmonisation. They can associate professional bodies but have to keep control on the decision-making process. 


Wouters Judgement : 
Some types of rules and regulations can be considered as inherent to a particular profession. This profession cannot be caught by the prohibition of anti-competitive agreements, decisions and practices. Without any deontological rules, the profession would be deprived of its essential character and could not function as such. It is not in the Commission’s intention to challenge these rules.

CEPLIS considers these two judgements to be of a great importance. In fact, they stipulate the opposite of Mr. Monti’s argument.

However, other rules, not inherent to the profession, could be subject of the application of the competition rules according to Mr. Monti. Any restrictive rule that is not necessary to the proper parctice of the profession could be analysed by the Commission or the Court. This analysis has to be made on a case by case approach.

CEPLIS calls for watchfulness on this point. To begin with, how are we going to define which rules are inherent or not to the profession? Furthermore, the case by case approach risks to generate an arbitrary analysis of the arbitrary restrictions.

5- A clearer economic picture

The Commission’s will is to have a more pro-active approach. Therefore a study has been commissioned to the Institute for Advanced Studies in Vienna. This study compares regulations for lawyers, notaries, accountants, architects, engineers and pharmacists in all member States. (Cf. infra for more complete results)

First observation : 
There is a great variation of the regulation of liberal professions across the EU. This suggests that the public interest objectives are seen very differently across the EU. 

The study has set up two indices of regulation (one on the market entry and the other on professional conduct). On this basis, Austria, Germany, Italy, Luxembourg, Greece are considered as countries where liberal professions are the most regulated; the UK, Sweden, Denmark, the Netherlands, Ireland, Finland as countries where liberal professions are the least regulated; Belgium, France, Portugal and Spain as countries liberal professions are normally regulated.

Mr. Monti says that due to since no major market failure has been reported in any member State, there is no reason to expect that lower regulation strategies which work in one member State could not be made to work in another.

CEPLIS is sceptical regarding the direct link that has been implicitly deduced by the Commission, whiwh consists in saying that a low regulation equals directly to a greater satisfaction of the consumer and is therefore the perfect solution. The regulation of liberal professions aims at the provision of quality services. Thus, their purpose is the protection of the consumer interest.

Second observation: 
In countries with low degrees of regulation, there are relatively lower revenues per professional, but a proportionally higher number of practising professionals generating a relatively higher overall turnover. Low regulation is not a hindrance but rather a spur to overall wealth creation. Extrapolating, Mr. Monti suggests that a high level of regulation would discourage efficiencies and lower wealth.

CEPLIS considers this last observation to be highly debatable because it is based uniquely on projections made in abstracto by the Commissioner.

6- A stocktaking exercise

The Commission’s role as the guardian of the Treaty consists in monitoring markets, ensuring that competition in the internal market is not distorted and proposing action when necessary and justified. Mr. Monti’s aim is to better understand and evaluate the present market situation. Across the EU different regulatory mixes exist. Due to the study, it is now possible to identify the regulatory mixes having more beneficial market outcomes.

Regulators could re-evaluate and possibly reform a regime that they put in place and supervised. The Commission aims at ensuring to the liberal professions the necessary freedom in order for them to be creative, efficient and employment oriented.

Professional bodies play an essential role as well, given their regulatory power.

Liberal professionals are also likely to benefit from a higher degree of competition: better adaptation and innovation of services in order to meet the needs of consumers.

CEPLIS stays sceptical towards those considerations and wonders about the guarantees that the Commission says it will ensure. Liberal professions should be watchful.

7- Conclusion

Which regulation is necessary? Reactions are welcome.

Study :

Economic impact of regulation in the field of liberal professions 

in different member States

This study presents a comparison of the legislation, regulations and codes of practice governing the practice of a range of professional services across the EU. The professions covered by the study are legal, accountancy and technical services as well as pharmacy services.

Two groups of regulation have to be distinguished:


Market entry regulations,


Conduct regulations.

Two indices (0-12) have been computed for each profession in each country. Subsequently both have been combined into an overall regulation index.

Countries with a high degree of regulation for all professions are Austria, Italy, Luxembourg and, with some exceptions in the field of technical services, Germany as well as France (and possibly Greece). Belgium, Spain (and possibly Portugal) appear to be in the medium category, whereas UK, Sweden (with the exception of pharmacists), the Netherlands, Ireland, Finland and Denmark (again with the exception of pharmacists) show rather liberal regulatory regimes (at least from a comparative point of view within the EU).

The most extensive and restrictive regulation can be found in regards of pharmacists. Only Ireland, the Netherlands and the UK show comparatively low regulation indices.

In architectural and especially in engineering services the situation is rather bipolar: in respect of market entry some countries show rather restrictive licensing models (Austria, Germany, Italy, Luxembourg). In most of the countries, conduct regulations for architects and engineers are rather less restrictive compared to those of other professional groups.

In legal services, one can observe all degrees of market entry regulation. The same is true for conduct regulation. This leads to a high level of diversification in the overall regulation indices.

For accountancy services, market entry in all countries exhibits some type of licensing model, but the scope of exclusive rights to offer services varies considerably.

The study also provides detailed case studies for each profession. These case studies aim not only to analyse the functionality of regulatory regimes, but also to detect and comment on trends in regulatory reform. What is evident in this respect is a high degree of “system-stability”. No complete system change were to find, but frequent changes in the regulatory framework can be observed in the field of conduct regulations. These changes in almost all cases have taken the form of liberalisation. Apart from traditional and somewhat defensive forms of regulation in some countries, there is a trend to more pro-active forms of consumer protection and quality management, which implies a lower degree of anti-competitive effects.

The report also provides a benchmarking analysis of the professional services. Here are the general trends:

· Relatively high volumes of turnover from revenues compared to the number of practising professionals in countries with a high degree of regulation (conduct and entry). Lower volumes of turnover from revenues –only in proportional relation to the number of practising professionals – in countries with low degrees of regulation (conduct and entry). This finding also applies to professions and countries where the overall is in fact higher. It is therefore permitted to surmise that low regulation is not a hindrance but rather a spur to wealth creation.

· A tendency towards market “shake-out’ in professions and countries with a low level of regulation, allowing the formation of larger enterprise units.

· A negative correlation between degree of regulation and productivity for the case of legal, accounting and technical services.

Such effects are not necessarily an automatic result of regulation.

However, the report is not able  to estimate the impact of the differences between regulatory regimes on the quality of services provided for consumers in detail, but there have been no apparent signs of market breakdown in those member States which we have shown to be less regulated. There is thus no basis for questioning the high quality and essential values of existing professional services. Nevertheless, the available empirical evidence points in the direction of regulatory induced suboptimal outcomes from the point of view of the whole economy being present to varying degrees in legal, accounting, technical and pharmacy fields in many member States particularly in those countries with restrictively regulated professional services.

The report draws the conclusion that the lower regulation strategies which work in one member States might be made to work in another, without decreasing the quality of professional services, and for the ultimate benefit of the consumer.

CEPLIS overall conclusion 

On the basis of the observations of the study, the Commission shows a will to put in place a lowering harmonisation of the regulation governing liberal professions. Our preoccupation concerns the preservation of the consumer interests in the case of such a lowering of the most elementary rules for the good practice of the liberal professions which exist in order to guarantee the same interests.

Our second preoccupation focuses on the application of competition rules to liberal professionals. The Commission wants to preserve the specificity of liberal professions as well as their role in the economy while pursuing this goal. We stay rather sceptical: is it possible? Don’t we risk to lose the added value which characterises the services provided by liberal professionals?

The trend might even be inverted. Liberal professions should not be applied rules existing for other professions or for enterprises. It could seem more opportune, in pursuing the consumer interest, to extend the professional regulation of liberal professionals to other professions (examples of journalists in the Netherlands, photographs in the UK,…)


We stay watchful and sceptical towards this will to defend the consumers via a deregulation. No railing has been foreseen for the examination of the adoption of arbitrary, undue, and disproportionate measures aiming at reducing the regulation, as the procedure foreseen by the Commission for the rules not inherent to a profession. Had the Commission to continue in such a way, it should be opportune to create a monitoring in order to avoid a devastating deregulation. It could be judicious to associate to such a monitoring as well as to the one proposed by the Commission the associations of liberal professionals in order for them to share their views on this issue.


We propose that the Commission puts in place a monitoring body in order to examine whether the regulatory measures considered to be arbitrary, disproportionate or unjustified are not condemned abusively. We ask for an active participation of the associations of liberal professionals in this monitoring as well as in the procedure of examination by the Commission of the measures considered to be too restrictive. A participation of CEPLIS in this process will be particularly beneficial.

Why more competition?

According to the European Commission, competition policy is essential for the completion of the internal market: “Competition is an essential element of the market economy and plays a key role in the implementation of the single European market. The European Union works to preserve active and fair competition between businesses so that consumers can benefit from lower prices and a wider choice of products and services.”

(Source : http://www.europa.eu.int/pol/comp/index_en.htm)
The raison d'être of the internal market is to allow firms to compete on a level playing field in all the Member States. Competition policy seeks to encourage economic efficiency by creating a climate favourable to innovation and technical progress. It protects the interests of consumers by allowing them to buy goods and services under the best conditions. It also makes it possible to ensure that any anti-competitive practices by companies or national authorities do not hinder healthy competition.
Under the direction of Mr. Mario Monti, Commissioner in charge of Competition Policy, the mission of the “Competition” Directorate General consists in reinforcing competition rules of the Treaties in order to ensure that this competition in the internal market is not distorted and to encourage the welfare of consumers as well as the competitiveness of the European economy.

The will for more transparency in the field of competition from the Commission does not necessarily come from a wrong intention. One of the Commission’s purpose, subsequently of the care for the consumer welfare, seems to avoid a monopoly of professional associations in this field of the economy, whose importance has been correctly put on view by Mr. Monti. Hence the need also for the Commission to prevent an assimilation de facto of these associations into cartels which would establish monopolies and where decision-making might not seem democratic.

As Mr. Monti reminds it, extending the application of competition rules could be beneficial to both the users of services and the providers. An overall application of these rules aims at a virtuous goal for the economic world.

But given that the DG Competition tends towards an overall harmonisation, we should stay careful in order to preserve the specificity of the liberal professions. Mr. Monti says he would keep this specificity in mind. But the true question is: “Is he fully informed on this challenge?” It is now high time to contact the DG in order to inform about  what we believe such a (de)regulation in the sphere of liberal professionals could imply and to co-ordinate our efforts in order to give the most complete and coherent information to the Commission. CEPLIS is the natural framework of such a co-ordination.
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